
sensitivity of rates in line with costs. For exarrple, under expanded inter
connection, !XCs will be able to avoid excessively distance sensitive IS:

~~~:cttro;:esl~~~lranCAPs or by taking advantage of expanded inter-

215. In light of these facts, we conclude that it would nOt be in
the public interest to mandate the degree of distance sensitivity that IS:
special access rates should reflect, and we decline to do so.

VIII. 0'1BER ISCJFS

A. Iegal. Authority

216. Notice. we tentatively concluded that we have legal
authority to i.mplemen

96
t expanded interconnection under section 201 of the

camnmications Act. 4 section 201 requires ccmoon carriers to provide
service upon reasonable request, mandates that tenns and conditions be just
and reasonable, and authorizes the Coomission to order interconnection in the
publ~9 interest. we also tentatively concluded that sections 201-205 of the
Act4 provide us with author!~a to adopt rate structure and pricing policies
for expanded interconnection.

217. Conments. A number of the LEes contend that the cemnission
lacks authority to mandate expanded interconnection for interstate special
access. They argue that the section 201 (a) requirement that carroon carriers
provide service "upon reasonable request" does not authorize the cemnission
to require a LEe to offer a service that the carrier has not chosen to
provide. 499 U S west and Pacific assert that the "interconnection" for
through routes referred to in section 201 (a) $bffers fran the fonn of inter
connection conterrplated in this proceeding. 5 Ameritech argues that the
Comnission does not have authority to order interconnection with carpeting
local carriers. 501 U S west, Pacific and Ameritech contend that the
Comnunications Act does not give the Comnission authority to order inter-

495 Finally, the zone density pricing awroach will allow ux:::s
greater flexibility to have the greatest distance sensitivity in those areas
where costs most warrant distance-sensitive pricing.

496 47 U.S.C. § 201.

497 47 U.S.C. §§ 201-205.

498 Notice, 6 FCC Red at 3269-70, ~ 69.

499 ~,~, BellSouth eatments at 44-45; Pacific CQmlents at 88.
~~ Ameritech Reply <:aments, App. A at 1-6.

500 U S west <:aments at 55; Pacific eatments at 88.

501 Ameritech Reply caments, App. A at 1-6.
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connection with noncarriers,502 although U S west and Pacific acknowlEd3e
that the Act author~~~s the carmi.ssion to mandate expanded interconnection
with other carriers. U S west argues further that if we rely on section
201 (a) to mandate interconnection, the requirement DUst be confined to
carriers and that if we mandate interconnection un!versally, we must rely on
the sections of the Act concerning prescription of service offerings and
mandating of facilities. 504 NYNEX does not dispute the carmi.ssion's
authority to order interconnection, but states that we must find that inter
connection is in the public interest, not just that it will enhance
carpetitionJ. and that LEes must have an opportunity to eam a return on their
investment.oOS

218. The CAPs and users sul:rni.t that the carmi.ssion has anple
authority to order expanded interconnection as proposed ~ the Notice, as
well as the tenns and conditions of such interconnection. 06 E)R contends
that sections 1 and 201 of the Act authorize the carmi.ssion to order expanded
interconnection and that sections 202 and 205 authorizg ~ion of the rate
structures and other tenns proposed in the Notice. 0 MFS argues that
section 205 give~ ~ carmi.ssion power to prescribe terms and conditions for
end user access. 0 Justice and WilTel contend that the carmi.s~~on has legal
authority under section 201 (a) to order physical collocation, 9 while the
SBA argues that LEC refusal to interconnect with ~s may violate the Shexman
Antitrust Act's "essential facilities" doctrine. 10 MFS also disputes U S
West's suggestion that the Ccmni.ssion has not establi~ the necessary
prerequisites to act under sections 203, 205, and 214 (d) • 1 Similarly, the
Bankers argue that U S West's interpretation of the Act "is predicated upon
an untenably narrow reading of sections 201, 202, and 203 and is unsupported

502 U S West Ccmnents at 54-55; Pacific Ccmnents at 88; Ameritech
Reply Cornnents, App. A at 3-5.

503 U S West Cornnents at 54; Pacific Cornnents at 88.

504 U S West Cornnents at 54 (citing sections 203 and 205 of the Act
regarding tariff rules and section 214 (d) regarding service provisioning) .

505 NYNEX Cornnents at 72-73.

506 MFS Ccmnents at 21; MFS Reply Ccmnents at 27; Teleport Denver
Ccmnents at 15-16; FMR Ccmnents at 19-26; GSA Ccmnents at 22.

507 FMR Ccmnents at 19-26.

508 MFS Reply Cornnents at 27.

509 Justice Reply Cornnents at 40-42; WilTel Reply Ccmnents at 7-8.
~~ tel Reply Ccmnents at 79-85.

510 SBA Ccmnents at 5 &n.6.

511 MFS Reply Ccmnents at 27.
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by case law. ,,512

219. DiscussiQn. We conclude that the carmission has legal
authQrity, pursuant to sections 1, 4(i), 201, 202, 205, and 214(d) of the
Ccmnuni.cations Act, to require that the Tier 1 LEes irrplement expanded
interconnection for interstate special access under the terms and conditions
adopted in this Order. We alSQ find arrple legal authority in these sections
of the Act for the rate structure and pricing rrea.sures that we prescribe
today.

220. section 201 (a) authorizes the carmission, where necessary or
desirable in the public interest, to orde~ cannon carriers tQ establish
physical connections with other carriers.513 ContraIY to the a.rglI'l'eDts of
certain LEes, this language authorizes the Ccmnission to require that the
LEes provide interstate expanded intercQnnection service to carriers even
though they might nQt do so vQluntarily. 514 After thorough analysis of the
recQrd in this proceeding, we have concluded that the provision of expanded
interconnection for special access by Tier 1 LECs will produce substantial
public intetef benefits by removing unnecessary barriers to increased
cacpetition.51 LEes are "carmon carriers," physical and virtual collocation
are fonns Qf "physical cQnnection, " and the IXCs and most CAPs are
"carriers." Thus, we have authority to order expanded interconnection for
carnnon carriers pursuant to this portiQn of sectiQn 201 (a) .

221. Our authority to order the Tier 1 LEes to provide expanded
interconnectiQn for special access to customers that are not. carriers flows
from the language in section 201 (a) requiring that cCl'll'OClncarriers fumish
camnmication service upon reasonable request "and the section 201 (b)
requirercent that all charges, tenns and conditions for senrice be just and
reasonable . Given that the IECs will be obligated to prQvide expanded
interconnection service tQ carriers, we believe that it would be unjust and
unreasonable for them to deny end user requests for expanded interconnection.
This conclusion also is supported by the nQndiscrimination prQvisions of the

512

513

Bankers Reply Ccmtents at 6-7 & n .17.

47 U.S.C. § 201 (a) .

514 .see LincQln Tel. & Tel. Co. v. FCC, 659 F.2d 1092, 1103-06 (D.C.
Cir. 1981). In LincQln, the United States Court of~s for the District
Qf Columbia Circuit upheld the Ccmni.ssion's Qrder requiring that Lincoln
provide interconnection facilities to M::I over Lincoln's objections. '!he
court explained that "under section 201 (a) • . • interconnections may be
ordered by the Ccmni.ssiQn ... after an affiz:rnative public interest finding"
and concluded that the Coomission properly found interconnection to be in the
public interest. ~

515 ~~ ~~ 13-18.

103



Act.516

222. Furthermore, it is established Ccmni.ssion policy not to
distinguish between different types of ~~s in the access charge
context. In the Access Charge proceeding, 1 for exarrple, we required
exchange carriers to develop charges that reflect actual usage of local
exchange service by "all custaners, regardless of their designation as OCC
[other conrnon gNrier], enhanced service provider, or privately owned or
leased system." In interpreting this language, we stated that our pw:pose
was to "eliminate so far as possible differences in services and rates based
on whether the custaner is a carrier or end user • • • [because] end users
should be able to obtain access services offered to ICs [interexchange
carrier~19if they wish, in ac:kii.tion to services expressly reserved for end
users. " The same rationale applies here because there is no sound reason
to distinguish among potential custaners of expanded interconnection
services.

223. section 205 (a) of the Act also gives the Ccmni.ssion authority
to order the LEes to provide expanded interconnection and to ~~ement a new
rate structure and pricing rules for expanded interconnection. As noted
earlier, the LEes' current special access tariffs make it econanically
infeasible for customers to canbine their own or CAP facili~~Is with portions
of the LEe network to satisfy their special access needs. As a result,
the current access tariff structure represents a barrier to the further

516 section 202 (a) states that "It shall be unlawful· for any carroori
carrier to . . . subject any Particular person, class of persons, or locality
to any undue or unreasonable prejudice or disadvantage." 47 U.S.C. § 202 (a) •

517 MIS and WATS Market Structure, ex: Docket No. 78-72, Phase I,
Third Report and Order, 93 Fa:: 2d 241 (1983) (Access Charge Order), W. on
recon., 97 Fa:: 2d 682 (1983) (Access Charge First RecOnsideration Order);
97 FCC 2d 834 (1984) (Access Charge Further Reconsideration Order) .

518 Access O1arge First ReConsideration Order, 97 Fa:: 2d at 722.
Private systems would typically be classified as end users.

519 Investigation of Access and Divestiture Related Tariffs, 97 Fa::
2d 1082, 1187 (1984), citing Access Charge First Reconsideration Order, 97
Fa:: 2d at 722. s.=.aJ.sQ Private Line Rate Structure and yOlume piscount
Practices, 97 Fa:: 2d 923, 931-32 (1984) ("rates and tenns for use of a
transmission service should not depend on the type of use or custaner") .

520 section 205 (a) provides that ''Whenever • • • any charge,
classification, regulation, or practice of any carrier or carriers is or will
be in violation of any of the provisions of this Act, the Ccmni.ssion is
authorized and errpowered to detenni.ne and prescribe what will be the just and
reasonable charge . . . and what classification, regulation, or practice is
or will be just, fair and reasonable." 47 U.S.C. § 205 (a) .

521 ~ SUPra CJI 4. ~ illQ~ c:n 5.
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developnent of special access carpetition. In light of our finding that the
provision of expanded interc~~cr by Tier 1 IECs would produce
substantial public interest benefits, we conclude that continuation of the
current special access rate structure by the Tier 1 lECs would be unjust and
unreasonable in violation of section 201 (b) of the Act.523

224. Once we find that a rate, classification ~f practice violates
the Act, section 205 (a) pennits us, after full hearing, 5 "to dete:mine and
prescribe" the "just, fair and ~onable" rate, classification or practice
to be followed in the future. we believe that the expanded inter
connection requirements and the new rate structure and pricing rules adcpted
today are "just, fair, and reasonable" for the reasons discussed in the prior
sections of this Order. Thus, section 205 (a) authorizes us to pxescribe the
expanded interconnection ar~~rure, standards, rate structure and pricing
rules adopted in this Order. section 214 (d) also ~TF us authority to
require Tier 1 LECs to provide expanded interconnection. 2

225. sections 201 and 205 also provide the Ccmni.ssion with
authority to pennit Tier 1 IECs to inplement a system of density pricing
zones once expanded interconnection is operational in a given study area. we
believe that our current requirement for study-area-wide special access rate
averaging is no longer just and reasonable in the lOOre carpetitive
environment resulting fran expanded interconnection. Accordingly, we m:xiify
this requirement with respect to rates for coopetitive special access
services. Based on our review of the record, we believe that permitting Tier
1 LEes to irrplement the system of density pricing zones adopted in this Order

522 ~~ ~~ 13-18.

523 We have specifically found that non-Tier 1 IECs should not be
required to provide expanded interconnection at this time . ~ Sl&1@.
~<J[ 56-57. Therefore, continuation of the existing special access rate
structure by these carriers would not constitute a violation of the Act.

524 A notice and CCltl'leI'lt rulemaking proceeding fulfills this
requirement. United States y. Florida Fast Coast Railway Co., 410 U. s. 224,
238-46 (1973).

525 47 U.S.C. § 205 (a) •

526 This approach is consistent with our action in the Access Charge
proceeding. ~ sypra note 517. In the Access Qlarge Qu1er, we established
rules to govern the calculation of the rates IXCs and end users would pay for
use of local telephone coopany access facilities. 93 FCC 2d at 245-46. In
relying on section 205 (a), we reasoned, "[a) lthough the rules we are adopting
will not establish the precise charge for lOOst access elements, we are
establishing many of the steps that carriers must follow in order to carpute
access charges. OUr section 205 (a) power to prescribe charges includes the
power to prescribe steps in the cooputation of charges." ~ at 256.

527 47 U.S.C. § 214 (d) .
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will be just, fair and reasonable. This conclusion in no way UI1demnines the
CCmnission's carmitIrent to geographic averaging of AT&T's interstate MrS
rates.

226. sections 1 and 4 (i) of the Act provide further authority for
the actions we take today concerning the inplementation of expanded inter
connection for special access and density pricing zones for ux::: special
access. Specifically, section 1 states that the puxpose of the CCmnission is
to regulate "interstate and foreign ccrrrrerce in camu.mication by wire and
radio so as to make available, so far as possible, to all the people of the

=~~I::e~I~:,,~!lic=io:~t~'1'/~~~z:r~~;~~o~~
whatever action is necessary to meet its statutory responsibilities. These
provisions give the ~6sion broad authority to regulate telecamunications
in the public interest.

B. Fifth.1YDerldDelll IsslJes

227. Notice. we stated that in light of the carpensation proposed
for LEe provision of expanded interconnection, we did not believe that our
interconnectign proposals raised questions of a taking without just
canpensation. 31

228. Cgrnents. A number of the IECs argue that mandated physical
collocation would constitute an unlawful t~g in violation of the Fifth
Amendment of the united States Constitution. These IECs generally contend

528 47 U.S.C. § 151.

529 47 U.S.C. § 154 (i) .

530 ~,~, New England Tel. & Tel. Co. v. FCC, 826 F.2d 1101,
1104, 1106-09 (D.C. Cir. 1987) ("CCmnission properly exercised its authority
under section 4 (i) to rene:iy the [rate-of-return prescription] violation by
ordering rate reductions"), cert. denied, 109 S. Ct. 1942 (1989); Lincoln
Tel. & Tel. Co., 659 F.2d at 1107-08 ("under Section 154 (i) • • • the
Carmission had authority to establish ... an interim collection system");
Nader v. FCC, 520 F.2d 182, 203-04 (D.C. Cir. 1978) ("CCmnission's .•.
order prescribing AT&T's rate of return was in the public interest, necessary
for the COn'mission to carry out its functions in an expeditious manner, and
within its section 4 (i) authority"); Access Charge orner, 93 FCC 2d at 258
59 ("Congress has conferred broad powers upon this CCmnission in Section
4 (i) . .. [t] hose powers would be sufficient to enable us to adopt the
access charge rules we· are adopting") .

531 Notice, 6 FCC Red at 3269-70, «]I 6, n.58.

532 The Fifth Amendment provides that, "private property [shall not]
be taken for public use, without just canpensation." u.s. Const. amend. V.
Thus, when the governrcent takes private property for public use, it may avoid
a constitutional violation by ensuring that the property owner receives just
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that: (1) mandatory physical collocation would constitute a taking of
property; (2) just conpensation would therefore be required; (3) only courts,
not regulatory agencies, can detenni.ne just carpensation for constitutional
purposes; (4) the carmi.ssion lacks authority to effect such a taki.ng under
the Ccmm.mications Act; and (5) such a taking would be unlawful if carried
out for a private purpose, such as to benefit the CAPs, rather than for a
public purpose.

229. Justice, the CAPs, Ad Hoc and WilTel argue that mandatoxy
physical E~j-location would not constitute a taking under the Fifth
Amendrrent. Justice specifically argues that case law treating a
pennanent physical occupation of the landowner's property as a "taking," even
if the space occupied is de minimis, does not cq:pear to be 8J/:Plicable to
interconnection between carmon carriers in the regulated public utility
context. Justice adds that this case law is not intended to M>.fka
substantial change in settled principles of public utility regulation.53'

230. Discussion. The purpose of the Fifth Arlencknent is to~
that the government carpensates owners for use of their private property.
we believe that giving interconnectors a right to mandatory physical
collocation does not violate the Fifth Amendrrent because it is not a taking.
Even if it is a taking, the requirement does not violate the Fifth Amendrrent
because: (1) we have authority to engage in takings; (2) the taking would be
for a public pmpose; and (3) we provide a rrechanism for Tier 1 LEes to

corcpensation.

533 MrS argues that physical collocation is incidental to physical
interconnections under section 201 (a) and that section 201 (a) de!oonstrates a
clear Congressional intent that the Ccmnission regulate the physical tems of
interconnection between carriers. MrS carments at 21-22, 72-73 & n.94; MFS
Reply Conments at 44-45. MrS also believes that physical collocation would
not violate the Fifth Amendrrent as long as just coopensation is prescribed
for use of the property. MrS carments at 22. Ad Hoc contends that mandatory
physical collocation would not constitute a Fifth Amendrrent taking because it
"(i) advances legitimate state interests, (ii) does not deny the IEC
econanically viable use of its property, (iii) does not represent a pennanent
physical occupation, and (iv) will be undertaken with the acquiescence of the
property owner who voluntarily su1:Jnitted to regulation in retum for
certification as a cOlTlTlOn carrier." Ad Hoc Reply carments at 25-26. Ad Hoc
also argues that even if physical collocation were a taking, the LECs would
receive just coopensation. ,Ig"., .s=~ Ad Hoc carments at 22-23. WilTel
argues that because the occupation of LEe property would be for a public
pmpose and the LEes would be carpensated for the use, a physical collocation
requirerrent would not raise a Fifth Amendrrent takings issue. WilTel Reply
carments at 8.

534 Justice Reply carments at 41.

535 Penn Central Transportation Co. v. New York City, 438 u.S. 104,
123-24, reh'g denied, 439 U.S. 883 (1978).
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receive just corrpensation for use of their property ~

231. The Physical Collocation ReQui,rem:mt Is Not a Taking. we
believe that the expanded interconnection architecture that we inplement
today involving physical use of IEC central office space is not a taking
under the Fifth Amendrtent, but rather lawful governmental PJblic utility
regulation. Courts use a facts and circumstances test to detezmine what
constitutes a Fifth Amendrtent taking and focus on three principal factors:
(1) the character of the govemmental action; (2) the regulation's
interf~ce with investment-backed expectations; and (3) its econanic
inpact. Any single factor may determine whether there is or is not a
taking. 537 In applying these factors, courts have found two limited types of
regulations to be takings with little or no additional ftctual inquiry:
(1) those that result in a pennanent physical occupati~~5 and (2) those
that result. in a total economic deprivation of property.

232. Despite the position of sane parties in this proceeding, we
do not believe that giving interconnectors a right to Plysical collocation is
a ~ .= taking under Loretto y. Teleprgxpter Manhattan CAT\T.540 In 1Qret,to,
the New York State camdssion on cable Television required landlords to
pennit cable television operators to install cable on apartment buildings for
a one-tine $1.00 fee set by the Ccmni.ssion. The Court held that the physical
occupation constituted a ~ .= Fifth Amencinent taking.541 we believe,
however, that Loretto differs fran our collocation requirement in several
i..nportant ways and that it is not the proper paradigm for evaluating the
constitutionality of the regulation.

233. First, the govemmental action in Loretto was very different
fran that here. OUr authority to order physical collocation derives fran our

536 ~ Penn central, 438 U.S. at 123-24. .s= aJ.aQ Ipgas y. South
carolina Coastal Council, 112 S. Ct. 2886, 2893 (1992).

537 ~ Buckelshaus y. Monsanto Co., 467 U.S. 986, 1005 (1984)
(Court held no taking based only on degree of interference with investment~

backed expectations because it found that factor alone to be "so overwhelming
. . . that it disposes of the taking question") .

538 Loretto y. Telwrgtpter Manhattan CA'IY Cgxp., 458 U.S. 419, 432
(1982) (permanent physical occupation is a taking without consideration of
other factors). ~ slaQ Yee y. City of Escgndidq, 112 S. Ct. 1522, 1526
(1992) (a permanent physical occupation "generally requires eatpensation") •

539 ~ Lucas, 112 S. Ct. at 2893-95, 2899-2902 (1992) (zoning
regulation that caused total econanic deprivation of residential coastal
property was a taking, unless the state could deroonstrate that the proposed
use already was prohibited under state property or nuisance law) •

540

541

458 U.S. 419 (1982).

ld.... at 426.
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jurisdiction over interstate cc:mnon carriers and our specific statutory
mandate under section 201 (a) to order carmon carriers to provide Plysical
intercormections in the public interest. Any ~ ~ role, including the
Loretto ~ ~ role, is not reasonably awlicable to a regulation covering
public utility property owned by an interstate carrnon carrier subject. to the
specific jurisdiction of this agency. 542

234. In addition, although the Loretto Court announced a ~ ..
rule regarding permanent physical occupations it identified several factors
that carprise the rights of a property owner.~43 In light of those factors,
our action in this case is significantly less intrusive than that in Im:etto;
we have carefully designed tenns and conditions governing the Plysical
collocation requirement so as to be as non-intrusive as possible544 while at
the sarre time creating the environment m:.:>st conducive to carpetition.

542 we agree with the Department of Justice that Ipretto does not
awear to apply to necessary interconnection in the regulated public utility
context. Justice Reply Comnents at 41.

543 These factors include the right to: (1) possess the property
oneself; (2) control the timing, extent and nature of an invasion; (3)
exclude an occupier from possession and use; (4) control actual use of the
property; (5) obtain a profit from the property; (6) avoid adverse effect. on
the sale or transfer of the property; (7) prevent invasion and occupation by
a stranger; and (8) be free from a third party's cooplete dominion over the
property. LorettQ, 458 U.S. at 435-37.

544 For exarcple, Tier 1 LEes will have sane control over the use of
central office space by both fiber optic and microwave interconnectors. They
will be entitled to designate, within reason, the specific space within or
upon their central offices in which to house interconnect.or equipment, and
will not have to surrender any central office space currently in use or
reseIVed for future use. By contrast, the landlords affect.ed by the cable
ordinance covered by Loretto apparently had no control· over the location of
the televisiQn cable. In addition, Tier 1 LEes will be able to negotiate
reasonable tenns for interconnector entry onto LEe property, including access
tQ rooftop facilities in the case Qf microwave interconnection. Tier 1 1ECS
and interconnectors will jointly negotiate security arrangements to goveDl
entry into the LEe building. Finally, Tier 1 IECs can seek to negotiate
virtual collocatiQn arrangerrents, and we have provided for exerrptions fran
the physical collocation requirement in certain circumstances. The landlord
in LorettQ had nQ such flexibility.

we alsQ nQte that lprettQ' s ~ ~ physical occupation role has limited
awlicability. "OUr holding today is very narrow." Loretto, 458 U.S. at
441. ~.aJ..s.Q FCC y. Florida Power Com., 480 U.S. 245, 251 (1987) ("We
characterized our holding in Loretto as 'very narrow'); Nollan y. california
Coastal CommissiQn, 483 U.S. 825 (1987) (Court did not awly the Loretto~
~ test where the state required a landowner tQ convey an easE!IIeI1t across the
property in return for a building permit) .
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235. Thus, the appropriate analysis of our physical collocation
requirement is the three factor test, without operation of the lQrett,o~ .B
rule. Looking first at the nature of the governmental action, we find that
the physical collocation requirement is a legitimate exercise of our
authority under the carmunications Act to regulate interstate CCI'lIOOI1
carriers. section 201 (a) authorizes us t.9 order carriers to provide physical
interconnections in the public interest,545 which necessarily E!DpOWers us to
detennine the most reasonable neans for inplementing interconnections.
Physical collocation is a reasonable means of inplementation for two sinple
reasons. First, technically, the equipnent only can be housed in a ux:
central office; and second, to prevent the potential for anticarpet.itive
conduct by the LECs and foster achievement of the benefits of expanded
interconnection, it is necessary to provide interconnectors access to that
equiptent. Thus, we are nerely directing ccmnon carriers tQ l.lSe their
lawfully regulated property in a manner that benefits the PJblic.546

236. The second factor in a takings inquiry is an owner's
reasonable investnent-backed expectation conceming its property. Given
their unique position as carmon carriers controlling bottleneck facilities,
LE'Cs must be deemed to expect that their property will be subject to Title II
regulation, including interconnection requirements. Regulatory agencies have
ordered access to comnon carrier bottleneck facilities for the pw:pose Of
increasing corrpetition and facilitating the developnent of new services,547
or have irrposed other requirerrents to satisfy statutorily-mandated DUblic
interest objectives. 548 For exarrple, in Ruckelsbaus y. Monsanto Co.,5719 the

545 47 U.S.C. § 201 (a) .

546 Over a hundred years ago, the Supreme Court affirmed the ccmoon
law principle that private property used for carmon carrier pw:poses is
imbued with a public character. Muon y. Illinois, 94 U.S. 113, 126 (1876).

547 ~,~, United States y. Terminal Railroad Ags/n, 224 U.S.
383 (1912) (antitrust court ordered railroads to provide carpetitors
equivalent access to bottleneck railway terminal facilities), ~~
remand, 236 U.S. 194 (1915); cellular CqrnmunicationsSystems, 86 FCC 2d 469,
495-96 (1981) (Ccmnission required telephone cacpanies to furnish inter
connection to cellular systems upon tenns no less favorable than those used
by or offered to wireline carriers), npdified, 89 FCC 2d 58 (1982), further
modified, 90 FCC 2d 571 (1982); Need to Prcmte Cgrpetition and Efficient use
of Spectrum for Radio Corrrcpn carrier services, 59 RR 2d 1275 (1986) ,
clarified, 2 FCC 2d 2910 (1987) I aff'd on recon., 4 FCC Red 2369 (1989)
(Ccmni.ssion clarified policies regarding interconnection of cellular and
other radio ccmnon carrier facilities to landline network); Lincoln Tel. &
Tel. Co., 659 F .2d at 1103-06 (court upheld Carmission's order requiring
Lincoln to provide interconnection facilities to leI) .

548 For exarrple, in CPE Detariffing, the Carmission required AT&T to
detariff and sell its custooer premises equiprent (CPE). CPE Detariffing
(Cgrputer II), 95 FCC 2d 1276, 1295-96, @Con. denied, 100 FCC 2d 1290
(1983). we rejected AT&T's Fifth AInerld!rent claim because we found that the
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Court held that an Environmental Protection Agency (EPA) regulation requiring
applicants for pesticide registrations to sul:Jnit trade secret data that would
be disclosed to other parties did not violate the Fifth Arnenclnent.550 The
Court found that "such restrictions are the burdens we all I'IDJSt bear in
exchange for 'the advantage of living and doing business in a civilized
camumity' ,,551 and that the carpany sul:Jnitted the data in vollmtcuy exchange
for the econanic advantages of a pesticide registration.552 Likewise, Tier 1
LEes are exchanging coopliance with lawful Ccmnission regulation under Title
II of the Act for the valuable privilege of providing telephone service to
the general public as interstate daninant carmon carriers.

237. Finally, the third factor in a takings inquiry considers the
econanic inpact of the regulation on the property owner. Tier 1 ux:s will
suffer little adverse econanic effect fran the carmission's decision to
inplement ~ded interconnection by providing a right to Plysical
collocation. We specifically pennit the IECs to recover fran
interconnectors the direct cost of providing· expanded interconnection
services plus reasonable overhead loadings. we also are granting Tier 1 IB::s
increased pricing flexibility in conjunction with expanded interconnection.

238. EyeD If Physical Collocation Were a Taking. There Would Be No
Fifth Auendlll;nt yiolation, Even if physical collocation were deerred a
taking, it does not violate the Fifth Amencirent because the constitutional
requirements will be satisfied and the LEes will receive just earpensation.
First, the COrnnission has authority to engage in a taking. The federal
goverment, incl~ding Congress, has broad authority to take property for a
public purpose,S 4 Congress by legislative action can delegate its authority

sale requirement was reasonably related to our legitimate objective of
protecting the ratepayer's equitable share of the gains on regulated assets
and the public's interest in the availability of reasonably priced CPE. ls:L.
at 1295.

549 467 U.S. 986 (1984).

550 467 U.S. at 1004-08.

551 467 U.S. at 1007 (citations anitted) .

552 467 U.S. at 1007-08.

553 Removing barriers to access carpetition will present the IE:s
with increased coopetitive challenges whether accarplished through virtual or
physical collocation.

554 ~ Berman y. Parker, 348 U.S. 26, 33 (1954) (nClloe the object
is within the authority of Congress, the right to realize it through the
exercise of eminent danain is clear. . . the power of eminent danai.n is
nerely a means to an end"). Accord Hawaii Housing Authority y. Midkiff, 467
U.S. 229, 239-40 (1984).
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to an independent agency such as this carmission. 555 we have broad delegated
authority fran Congress under sections 1 and 4 of the camunications Act,556
as well as specific authority under Title II of the Act to regulate
interstate carmon carriers in the public interest. 557 In providing for an
interconnector right to physical collocation, we are ~rcising our
statutory authority.

239. second, the physical collocation requirement serves a p.1blic
purpose. we have concluded that giving interconnectors a right to physical
collocation is necessary to ensure proopt achievement of the full benefits of
expanded interconnection for special access. Fw:t.hel:'loore, the "public
purpose" requirerrent is satisfied even where private parties <A..siLa.,
interconnectors} use the affected property, rather than ~ general p.1blic.
It is necessary only that the action benefit the p.1blic. '!he purpose of
physical collocation is to bring the overall benefits of enhanced carpet.ition
in the interstate special access market to the united States econany.

240. Finally, by requiring that Tier 1 uoc:s reoei.ve ccmpensation
fran interconnectors, we are providing a nechani.sm for the payment of

555 .s= Southern California Financial Com., 634 F .2d 521, 523 (Ct.
Cl. 1980) (congressional authorization can be express or inplied} , pert.
denied, 451 U.S. 937 (1981). .s= generally M:>nsanto, 467 U.S. at 1010-14 (in
holding that EPA use and disclosure of trade secret data under federal
statute could constitute a taking, Court did not question agency's authority
to engage in taking) .

556 47 U.S.C. §§ 151 & 154.

557 .s= General telephone Co. of the Southwest y. united States, 449
F .2d 846, 864 (5th Cir. 1971) ("The property of regulated industries is held
subject to such limitations as may reasonably be i.nposed upon it in the
public interest and the courts have frequently recognized that new roles may
abolish or modify pre-existing interests"). ~ AJ.sQ Penn!an BaSin Area Rate
cases, 390 U.S. 747, 768-74 (1968) (Federal Power Commission's rate
regulations adopted pursuant to "just and reasonable standard" in Natural Gas
Act were constitutional),~ denied, 392 U.S. 917 (196B).

558 For exanple, in Midkiff, the Supreme Court held constitutional a
statute authorizing the state of Hawaii to take title to real property fran
lessors and transfer it to lessees. According to the Court, the fact that
the property taken outright by eminent danain was transferred to private
beneficiaries did not destroy the public purpose of the action. It was
sufficient that the purpose of the transfer was to benefit the p.1blic as a
whole by refonning the land oligopoly in Hawaii; the government may take
property for a public purpose even if the goverment itself does not possess
it. 467 U.S. at 241-45. ~.aJ.sQ CPE Detariffing, 95 Eo: 2d at 1295-96 (in
decision detariffing erri:ledded CPE, Commission rejected AT&T's arglmB'lt that
even if there were just carpensation, private property could not be taken for
private use of another) .
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corrpensation,559 and the LEes will have a Tucker Act right560 to seek
carpens~~ion or to challenge the "justness" of the anDunt in the Court of
Claims. 1 Furthennore, the fact that Tier 1 lECs will receive eatpenSaticn
fran interconnectors, rather than di~8'ly fran the goverment, is
inconsequential under the Fifth Amendment, especially given the Tucker Act

559 .s= Williamson County Regional Plarm!na Cgrmission y. Hamilton
~, 473 u.s. 172, 194-95 (1985) (it is only necessary that a reasonable,
certain and adequate provision for obtaining eatpenSation exist at the time
of the taking; "[i]f the goverrrnent has provided an adequate process for
obtaining coopensation, and if resort to that process [results in
carpensation] , then the property owner [has no takings claim]"). .s. Wg
M:msantQ, 467 u.s. at 1013-14 (coopensatiQn may be agreed to by parties);
Albrecht y. united States, 329 u.s. 599, 603 (1947) ("Fifth Amencinent does
nQt prohibit landowners and the Government fran agreeing between themselves
as tQ what is just coopensation fQr property taken"); Bauman y. Boss, 167
u.s. 548, 593 (1897) ("the estimate of the just carpensation • • • may be
entrusted by Congress tQ carmissioners awointed by a court or by the
executive"); GIQsemeyer y. Missouri-Kansas Texas R. Co., 685 F. S\.g>. 1108,
1119-20 (E.D. Mo. 1988), ~, 879 F.2d 316 (8th Cir. 1989),~ denied,
494 u.s. 1003 (1990) (Fifth Amendment only requires that a reasonable,
certain and adequate provisiQn fQr obtaining carpensatiQn exist at the time
Qf the taking), citing RegiQnal Rail Reorganization Act. Cases, 419 U.S. 102,
124-25 (1974) and Cherokee Nation y. Southern Kansas R. Co., 135 u.S. 641,
659 (1890). ~~ Florida PQwer CQ~. y. FCC, 772 F.2d 1537, 1544-46 (11th
Cir. 1985) (FCC does not have power tQ determine just carpensation), reb' 9
denied, 778 F. 2d 793 (1985), rey'd an other grounds, 480 0.5. 245 (1987);
M:mongahela Navigational Co. y. united States, 148 U.S. 312, 327 (1893)
(questiQn of conpensatiQn is judicial, not legislative function) .

560 The Tucker Act, 28 U.S.C. § 1491 (a) (1), provides: "The United
States Claims Court shall have jurisdictiQn to render judgment upon any claim
against the United States fQunded upon the Constitution, or any Act of
Congress or any regulation of an executive department • . . II

561 Generally, a party claiming a Fifth Amendnent taking by the
united States can seek just carpensation under the Tucker Act. l,tlnsantQ, 467
U.S. at 1016-17; United States y. causbY, 328 U.S. 256, 267 (1946). Where a
taking occurs pursuant to statute, the statute need not specifically provide
Tucker Act. relief, but it Irnlst not expressly withdraw the Court of Claims
jurisdictiQn under the Tucker Act. Monsanto, 467 U.S. at 1017 (where neither
EPA statute, nor its legislative history addressed 'l\1cker Act, Court treated
statute as inplerrenting an exhaustion requirenent); Regional Bail
BeorgaoizatiQn Act Gases, 419 U.S. 102, 125-27, 154-56 (1974) (jurisdiction
of Claims Court depends on whether Congress withdrew Tucker Act tenedy in
statute; claim exists for any shortfall between carpensation provided in
statute and constitutional requirerrent of just carpen.sation) .

562 For exarrple, in M:m$aoto, the Court upheld a federal statute that
in operatiQn allowed just coopensation tQ be paid by a third party. The law
authorized the EPA to use and disclose certain data suhnitted by an
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remedy. For these reasons, our requirement that Tier 1 IECs provide physical
collocation does not violate the Fifth Amencirent and is constitutional.

C. Effect (Xl~ States

1. 5eparaticms

241. Notice. We tentatively concluded that expanded inter-
connection for interstate special access should not have adverse separations
ircpacts on the states. We reasoned that even if increased interstate special
access carpetition causes serre special access lines to be reassigned to the
state jurisdiction, there should be no haI:m to the stateg because carparable
revenues and costs would shift to the state jurisdiction. 63

242. Cgrrtents. Sate of the LEes argue that the diversion of
significant demand for special access (and ultimately, switched tiansport> to
interconnectors would shift costs to the state jurisdiction56 and could
deprive stat~ ~cmni.ssions of revenue stJ:eams that have been used to S\.JR)Ort
local rates. 6 NYNEX states that separations ircpacts could be sanewhat
ameliorated if the state and interstas~ jurisdictions adopt cooplementary
rules for expanded interconnection. 6 SW Bell argues that even
cooplerrentary intrastate rules could result in inc~ed costs to the states
if the LEes are not allowed to carpete effectively. 7 U S west asserts that

applicant for a pesticide registration when the EPA later considered a
subsequent application by another party, as long· as the second ClI=Plicant
coopensated the first one. MonSanto, 467 U.S. at 1013-14~ Similarly, in
Midkiff, the goverrunent bought land and then sold it to existing tenants.
Midkiff, 467 U.S. at 233-34. Thus, in that case, the government acted only
as an intenoodiary; the tenants effectively paid the coopensation.

563 Notice, 6 FCC Red at 3269, ~ 65.

564 Bell Atlantic contends that in its region, loss of half of
special access demand would shift more than $30 million in· costs to the state
jurisdiction. Bell Atlantic Reply carments at 14. SW Bell estimates that
the proposals in the Notice would result in a shift of $73.9 million in costs
from the interstate to the intrastate jurisdiction. SW Bell Reply carments
at 17-18 & App. B. NYNEX alleges that a 14% loss of demand for special
access would lead to a $17.5 million shift of revenue requirements fran the
interstate to the state jurisdiction in New York state. ~ Reply
carments, Exh. E at 3-4.

565 ~,~, Ameritech Reply Ccmnents at 55-58; BellSouth Ccmnents
at 12-15; GTE Ccmnents at 50; SW Bell Ccmnents at 26-29; SNET carments at lO
ll; USTA Caments at 65-68; SW Bell Reply carments at 15-18 & App. Bi Texas
Telephone Ass' n Reply Carments at 2; Rochester Reply carments at 24-25.

566 NYNEX Ccmnents at 67-68.

567 SW Bell Corments at 29.
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the conmi5g~on has not sufficiently analyzed the separations inpact of its
proposals and Cincinnati Bell contends that separations refoIm is
necessary to enable IECs to carpete fairly. 569

243. TDS argues that expanded interconnection could shift costs to
the intrastate jurisdiction that the IECs would be unable to recover, and
thus inpede infrastructure developnent in rural areas. 570 NTCA sul::mits that
requiring expanded interconnection for rural independent carriers would have
substantial adverse effects. 571 TIley also argue that expanded inter
connection could cause absurd separations results. Tallon Qleeseman proposes
specific Part 36 changes that would facilitate interconnection while
mitigating jurisdictional shifts. 572

244. MFS agrees with the cemn:ission's tentative conclusion that
new interconnection arrangements for inter~e special access will not have
adverse separations effects on the states. MFS argues that there should
not be any change in the relative allocation of costs between the federal and
state jurisdictions in the case of states that have authorized carpetition in
the special access services market. MFS bases this conclusion on the belief
that the relative amounts of interconnected services that CAPs provide for
interstate and intrastate service should be the same after mandated inter
connection as it was before. 574 It also contends that additional loop costs
will not be shifted to the state jurisdiction even if the LEes lose material
amounts of traffic due to expanded interconnection, in Part because even
under expanded interconnection, interconnectors will have to purchase one
channel termination from the LEe. 575

245. several users argue that jurisdictional cost shifts or
detrimental separations inpacts are unlikely to result fran expanded inter
connection. They state that special access circuits are directly assigned to
the interstate or intrastate jurisdiction along with the associated revenues.
They argue that even in the unlikely event that a significant nuni:::ler of
special access lines were reassigned to the intrastate jurisdiction, there
would not be a burden on the states because any increase in costs would be

568 U S west Reply Comments at 63-65.

569 Cincinnati Bell Reply Corrrcents at 17-18.

570 TDS Comments at 17-21.

571 NI'CA Comments at 2-15.

572 Tallon Cheeseman Reply Comments at 4-7.

573 MFS Comments at 112.

574 ~ at 112-113.

575 MFS Reply Comments at 15-16.
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offset by an increase in revenues. 576

246. Sane state carmissions are concerned that expanded inter
connection would cause cost shifts fran the interstate to the state
jurisdiction, ~~ to the likely diversion of interstate switched usage to
special access. 7 Virginia argues that existing separations procedures
would not ensure that the costs of LEe facilities used to inplement
interstate-only expanded interconnection offerings would be assigned solely
to the interstate side, while the revenues received fran CAPs might be
assigned carpletely to the interstate jurisdiction. D.C. argues that
jurisdictional separations should be changed to allocate special acc::ess
costs based on a specified mini.rm..Im inteS~bate special access line count so as
to mitigate jurisdictional cost shifts. .

247. Discussion. we are sensitive to the states' concerns
regarding possible collateral separations effects resulting fran the
inplementation of expanded interconnection for the provision of special
access. Based on the record, however, we conclude that these possible
effects of expanded interconnection do not warrant a delay in iJlplementation
of our proposal. Sane costs may be reassigned to the states as an indirect
result of special access ~ded interconnection, but any such cost
reallocation would not be of sufficient magnitude to undennine universal
service or threaten state regulatory programs. M:>reover, the measures that
we are adopting to pennit additional LEe pricing flexibility should mitigate
any separations effects by pennitting the LEes to carpete vigorously for
special access traffic. 579

248. We must, however, detenni.ne whether the current separations
rules should be revised to specifically identify the cost of providing
expanded interconnection in order to assure a proper jurisdictional
allocation of LEe costs. 580 Accordingly, in the second Notice of Proposed
Rulemaking in this proceeding, we ask the Federal-State Joint Board in
CC Docket No. 80-286 to determine whether such changes are necessary to

576 Ad Hoc COrrments at 35. Accord CoopuServe carments at 4-5; GSA
COrrments at 21-22; lCA Cooments at 15-16, 20.

577 Florida Comnents at 20-21; Virginia carments at 3-5; Alabama.
Reply Ccmrents at 5-6.

578 D.C. Comnents at 4-5; D.C. Reply carments at 6-7.

579 ~ sypra CJI 172-86. By contrast, the UX:S' estimates of
separations shifts to the state jurisdiction assuae that the ux:s will not be
given the freedan to carpete and thus will lose very large portions of their
special access traffic to the CAPs. ~ sypra CJI 15 & n.40.

580 Expanded interconnection will use certain LEC facilities
differently than existing services and the traffic neasurement criteria
currently used for separations PlllPOses will not necessarily reflect
expanded interconnection arrangements.
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ensure a reasonable jurisdictional allocation. If the Joint Board believes
that this is necessary, we ask it to undertake the limited task of preparing
recamended separations revisions designed to identify IEC expanded inter
connection costs and ~ues, and allocate them between the state and
federal jurisdictions.5 we believe that adoption of federal standards for
special access expanded interconnection will assist the Joint Board in
considering these matters.

2. Pr:eeuptim

249. Notice. We did not propose to preenpt state authority over
intrastate access carpetition, although we recognized that federal policies
may influence the developnent of access carpetitiQJl at the state level, just
as state policies may affect federal developnents.562

250. Cgrments. SW Bell argues that carmission action on expanded
interconnection would in effect preerrpt state carrnissions fran making their
own determinations regarding collocation because neither ux:s nor CAPs can
identify intrastate versus interstate traffic.563 Gl'E recamends that the
carmi.ssion defer to the states to facilitate valid experimentation, ensure
complementary state and federal expanded interconnection standards,
accommodate differing state-specific conditions, and conserve the
carmi.ssion' s scarce dispute resolution resources bv enabling state
ccmni.ssions to resolve cooplaints on an infonnal basis.584 .Ameritech also
argues that the Comnission should craft its rules to avoid conflict with
state experiments. 585

251. several CAPs contend that no preerrption issues are raised by
the Notice because the ~~es would apply only to the carriage of interstate
special access traffic. MFS asserts, however, that to the extent the
Ccmni.ssion prescribes roles for expanded interconnection architecture it
would as a practical matter preclude any inconsistent state require;nents.587
MFS nevertheless argues that nothing in the proposed rules would affect the
states' ability to detezmine their own pricing rules, or to preclude inter-

581

582

583
at 2 n.5.

584

second Notice, ~~ 54-55.

Notice, 6 FCC Red at 3269, at ~ 67.

SW Bell ccmrents at 31-34. ~~ Cincinnati Bell Ccmnents

GTE Reply carments at 15-28.

585 Amaritech Reply Ccmnents at 54, 66-67.
eatnents at 13-14; NARUC Ccmnents at 15.

~ AlaQ New York

586

587

Teleport Denver ccmrents at 14-15; MFS Ccmnents at 24.

MFS Reply ccmrents at 7-9.
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connection altogether.588 ME'S further argues that, while innovation and
experimentation by the states has been very beneficial, it is inportant for
the carmi.ssion to assert a national leadership role given the inconsistency
among state interconnecga~npolicies, which ultimately could irlpair delivezy
of interstate services. Teleport urges the Ccmn:ission to be sensitive to
state regulatory issues and to rrt further state initiatives in
developing expanded interconnection. Digital Direct, however, SURX>rts
preerrption, arguing that unifonnity is necessary to facilitate carpetition
and to assure that interconnectors and their custaners are not subjected to
I'lD.l1tiple state standards that could result in inefficiencies and delays.591

252. several state carmissions eJq>ress concern that federal action
in this proceeding would effecti~~ preenpt state authority over intrastate
access and exchange coopetition. NARU: contends that expanded inter
connection for interstate special access would give interconnectors .de facto
ability to provide intrastate service without detection, even in states that
detennine that expanded interconnection for intrastate service is not in the
ratepayers' best interest. Thus, NARU: argues that any final rule should
pennit states to detennine independently whether and how to allow collocated
interconnection for service within their jurisdictions.593 New York urges
the Cornnission to recognize that state standards need not mirror federal
standards, and proposes that the Ccmn:ission require the IECs to subnit
detailed justification for using such regulatory differences to inpose
inefficient, differing architecture ~irements in their intrastate and
interstate interconnection offerings. New York also suggests that if
states adopt switched access expanded interconnection before the carmi.ssion
does, the Comnission should permit state-specific switched access~
interconnection arrangements that carplement intrastate arrangements.
Virginia proposes that no expanded interconnection arrangement be ircplemented
unless approved by both the Ccmnission and the state carm:ission.

253. Discussion. Based on the record before us, we do not believe

588

589

590

591

.Is;L.

.Is;L. ~~ MFS ~ fAn& at 2 (sept. 9, 1992).

Teleport COrrments at 40.

DDl COrrments at 5-7.

592 Michigan Ccmnents at 16-17, 20; Alabama Reply caments at 4-5;
Arkansas/Missouri Reply Ccmnents at 6-7.

593 NARU: Ccmnents at 5-6, 14-15; NARU: 1ldditional caments at 6-8
(Nov. 27, 1991).

594 New York Ccmnents at 13-14. ~~ Ameritech Reply caments
at 54.

595 New York Ccmnents at 16.
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that there is a need for preerrption of existing state programs in order to
permit initial iJrplementation of expanded interconnection for interstate
special access. Indeed, a number of states have played a leadership role in
shaping the developnent of expanded interconnection. we have learned IIUCh
fran these state initiatives, which c::Ieroonstrate the continuing vitality and
importance of the states' role as laboratories for regulatOl:Y innovation.

254. In this Order, we are taking actions to minimize the
potential conflict between differing federal and state expanded inter
connection policies. Specifically, we are providing for exeaptions fran the
requirement that interstate physical collocation be made available to inter
connectors based on ti.nely state regu!at0l:Y or legislative decisions. 595--In
addition, if a LEe offers both interstate and intrastate expanded inter
connection using either a physical or virtual collocation z:egime, it should
provide collocation in a manner that satisfies both federal and state
requirerrents. These measures should help to reduce the potential for
federal/state conflict and should limit the ability of ux::s to atterpt to use
different approaches to expanded interconnection in the federal and state
jurisdictions to unfairly disadvantage interconnectors.

255. we also expect the LEes and interconnectors to negotiate
reasonable rrechanisms to avoid double payment for ux: expanded inter
connection facilities used for both state and interstate expanded inter
connection. For exarrple, if under a state physical collocation program, an
interconnector has paid the full cost of space preparation, we do not~
additional interstate charges to be applied unless further work is required
to permit interstate expanded interconnection.

O. IDpleueItaticn~e and Oispute Resolution Prooe"l'm~s

1. IDp1eDEntaticn 5c'J1Edl] e

256. Notice. we proposed that LEes be required to inplement
expanded interconnection for OSl and OS3 services as soon as possible after
adoption of this Order. 597 With regard to other special access services, we
proposed to allow LEes to irrplement the new rate structure changes for each
of the four price cap special access service categories upon receipt of a
request fQr expanded interconnection for one or roore services in the
categol:Y. 598

257. Gcmrents. MFS argues that the Tier 1 ux::s should be required

596

597 Expanded interconnection for OSl and OS3 services allows a t.him
party to provide its own OSl and OS3 service between a ux: central office and
a third party premises. Under these arrangeuents, however, interconnectors
will be able to connect to, and resell, other ux: services, such as voice
grade special access.

598 Notice, 6 FCC Red at 3266, i 44.
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to make expanded interconnection for all special access services available
imredi.ately rather than only after a request is received because MFS does not
believe there is a need for LEes to restructure their special access services
when they file collocation tariffs. MFS suggests, however, that smaller ux::s
should no~ :r required to file tariffs until an interconnection request is
received. 9

258. Sorre LEes contend that collocatiQu. for services other than
DS1 and DS3 should not be required at this time. 6UO Bell Atlantic asks for
discretion, however, to respond to collocation ~sts for other services
when technologically and econanically feasible. SW Bell argues that
inplerrentation of rate structure changeS should be on a service by service
basis, rather than by price cap baskets. 602

259. Discussion. We conclude that the Tier 1 ux:s should be
required to inplement special access expanded interconnection as soon as
possible. we require these LEes to file tariffs for expanded interconnection
for DS1 and DS3 service within 120 days fran the date of release of this
Order without waiting for requests for interconnection. 603 The tariffs are
to be filed to be effective on 90 days notice. The tariffs are to make
physical collocation generally available under unifonn tenns and conditions
in all end offices and serving wire centers, as well as any subject remote
nodes, although, as explained in more detail above,604 rates for items such
as floor space, power, and environmental conditioni.ng may vary by office.
The tariffs are also to make virtual collocation generally available in all
study areas where intrastate virtual collocation arrangements are provided
and in any study areas where the LEe has negotiated virtual collocation

599 MFS Corrments at 119-21.

600 Bell Atlantic Coornents at A-14, SW Bell caments at C-1l-12,
United Corrments at 3.

601 Bell Atlantic Coornents at A-14.

602 SW Bell Coornents at C-12.

603 Once the initial expanded interconnection tariffs are filed, the
LEes are to file tariffs to provide for the expanded interconnection of
fiber optic and microwave special access services other than DSl and DS3
service within 45 days of receipt of a ~~ request, to be effective
upon 45 days notice. If a~~ request for such services is made before
the date of filing the initial expanded interconnection tariffs, the ux:s are
to make every effort to include those services in their initial expanded
interconnection tariff filings. Further tariff revisions to cover additional
services that could not be included in the initial tariff filing due to the
lack of advance notice, are to filed as soon as possible.

604 ~ ~ CJ[ 158 (tariffing requirements for various connection
charge rate elements) .
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arrangerrents with interconnectors. 605 After 1EC expanded intereonnectioo
services hec<De available in a particular study area, and the cross-connect
element has been taken by at least one interconnector, .we will pemit the ux:
to inplement a system of density pricing in that particular study area.

260. If a LEe seeks an exerrption fran the general requirement that
physical collocation be made available with respect to any specific central
offices based on space availability, it should file a petition for such an
exenption at the same time that it files its initial tariffs. 606 - To
facilitate tariff iIrplementation, the initial tariff filing need not offer
physical collocation in individual offices for which such exenption petitions
have been filed. In the event that petitions for exercpt.ion based on space
availability are denied with respect to any central offices, the 18: is to
file tariff revisions within 14 days, effective. on 15 days notice, to make
physical collocation available in those offices. 607

261. The initial tariffs are to offer physical collocation in all
offices not covered by an exenpt.ion petition based on space availability,
unless an exemption based on state regulation has already been granted.
Petitions for exenption based on state regulatory grounds that are filed on
or before the date of the initial expanded interconnection tariff filings
will be acted upon within the tariff review period whenever possible. 608 In
such cases, the initial tariff filing is also to contain the virtual
collocation offering that the LEe would inplement if its exerrpt.ion petition
based on state regulation is granted. If the exemption is granted, the 1EC
will be pennitted to withdraw its physical collocation offering for the
affected offices prior to its effective date, and inplement the virtual
collocation offering instead.

262. In addition, we wish to avoid unnecessarily delaying the
benefits of interstate special access expanded interconnection in states
where interconnection arrangements for intrastate special access already
exist. Therefore, we require those LEes with existing intrastate expanded

605 /my negotiated virtual collocation arrangements are to be made
available to all interested parties throughout the study area, pursuant to
the tariffing requirements described above. These requirenents will force
the LEes to offer both physical and virtual collocation in sane central
offices. we conclude that the public interest benefits of these requirements
outweigh the burdens to the LEes of offering both fomlS of collocation in
those central offices.

606 Such requests will be acted upon as expeditiously as possible

607 This procedure will not awly to the extent that it would make
the tariff provisions for the offices involved effective prior to the
effective date of the remainder of the expanded interconnection tariff
filing. In such cases, the necessary tariff revisions are to be effective at
the sarre time as the remainder of the expanded interconnection filing.

608
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intercormection arrangerrents to file on an expedited basis federal tariffs
allowing interstate special access traffi~ 50 be carried over existing state
arrangemeo.ts pursuant to state rates 0 except for the contribution
charge. 610 The establishment of these interim tariffs will pezmit expedited
inplementation of interstate special access expanded interconnection when
feasible, accelerating the benefits of expanded interconnection and reducing
potential LEe incentives for delay in inplementing~ interconnection
tariffs reflect~ the requirements in this Order. 6 1 The I..F.Cs subject to
this requirement 2 ~ to file these interim tariffs within 30 days of
release of this Orderb13 to be effective on 21 days notice.

263. Finally, we believe that infonnation on the inplementation of
special access expanded interconnection, and of resulting developnents in the

609 We find that the use of state rates in the interim interstate
expanded intercormection tariffs is acceptable during the short period of
tine before the affected I..F.Cs file pennanent tariffs that carply with the
standards in this Order. We believe that the use of state rates in this
instance is in the public interest, given our desire for expeditious
inplementation of expanded interconnection for interstate special access in
those states where intrastate arrangements are already available, in order to
foster the benefits of expanded interconnection. Accordingly, we waive the
general requirements in sections 61.38 and 61.49 (g)-(i) of our roles,
47 C.F .R. §§ 61.38 & 61.49 (g) - (i), that tariffs for new services be filed
with cost support data, with respect to these interim expanded inter
cormection tariffs.

610 As a result, the LEes will not be allowed to include explicit or
inplicit contribution charges in these interim federal tariffs.

611 ~ Lincoln Tel. and Tel. Co., 659 F .2d at 1107-1108
(interpreting section 154 (i) as giving FCC authority to prescribe interim
billing and collection arrangements in conjunction with an interconnection
order) .

612 This requirement applies to central Telephone Co. of Illinois,
Illinois Bell Telephone Co., New England Telephone and Telegraph Co., New
York Telephone Co., and Pacific Bell. This requirement will also apply to
Bell Telephone Co. of pennsylvania (Bell of pennsylvania) in the event that
the Permsylvania Public Utilities CCmnission allows the intrastate expanded
intercormection tariff that the ccnpany filed on OCtober 1, 1992 (or a
modified version of that tariff) to go into effect within 90 days of the
release of this Order. In that case, Bell of pennsylvania is to file its
interim interstate tariff within 21 days of the effective date of the
Pennsylvania tariff, to be effective on 21 days notice.

613 Given the relatively limited adninistrative burdens that this
requirement places on these I..F.Cs and the benefits of avoiding further delay
in the inplementation of interstate expanded interconnection, we conclude
that good cause exists to make this requirement effective less than 30 days
frcm publication of this Order in the Federal Register.
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interstate access marketplace, is i.nportant . Ac~P~gly, we require the
seven :Regional Bell Operating Coopanies and Gl'E to file reports that
identify which parties are using expanded interconnection in their service
territories and the offices in which they are interconnected two and four
years after their initial interstate expanded interconnection tariffs take
effect. 61S

2. Dj spJte Resolutim PmcedlJ!"eS

264. Cgmen.ts. Several CAPs urge the Camdssion to establish
expedited cooplaint resolution procedures or an expedited arl>itration system
to resolve in'plerrentation disputes between the IECs and interconnecting
parties to J;:lrevent unnecessary delays in inplenentation of expanded inter
connection. 616 They also urge the designation of specific staff to mediate
such disputes. Locate also suggests that a procedure be established, as was
done in New York, pez:mitting a party to request a task force carprised of all
parties to the dispute and chaired by a Ccmnission staff person. IDeate
proposes that the task force be required to meet within thirty days and given
forty-five days to reach a consensus, after which the Ccmnission staff meni:ler
would present the majority position to the carmissi-on. 617 Other parties
could file opposing carments and the Ccxrmission would issue a ruling based on
the record coopiled during the neqotiations. Teleport asks that disputes be
responded to within thirty days. 61"8

265. The LEes generally argue that no expedited dispute resolution
procedure is necessary, and that any disputes can be handled through the
cemnission's conplaint process. Pacific and NYNEX, for exanple, a.I91Je that
the Ccxrmission should pranulgate general guidelines under which parties can
work out satisfactory arrangerrents, and contend that detailed rules or novel
dispute resolution procedures are unnecessary. 619

614 we are applying this requirement only to the largest eight LEe
holding carpanies because these carpanies account for over 90% of the local
exchange market, and because we wish to minimize the infonnation gathering
burden on other carriers. If they wish, however, smaller Tier 1 lEes may
voluntarily provide such infonnation.

615 Based on the infonnation contained in these reports, we will
decide whether to require similar reports in the future. we delegate
authority to the Chief, Corrmon carrier Bureau, to detennine the fonnat and
the SPecific infonnation to be provided in these reports.

616 Locate carments at 42, 48; Teleport Denver carments at 7-8; HE'S
carments at 19-21; Teleport carments at 37-38.

617 Locate carments at 48.

618

619

Exh. 9.

Teleport carments at 38.

Pacific Reply carments at 73-74; ~~ NYNEX Reply carments at
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266. Discussion. It is irtportant that there be an expeditious
inplerrentation of interstate expanded interconnection. Accordingly, we have
resolved a ntmlber of inplementation issues in this Order, placing various
specific requirem:mts on the LEes. we have also required an expeditious
filing of expanded intercormection tariffs by the ux::B, recognizing that
certain inplementation issues will be resolved in the tariff review process.
Thus, we believe that there will be relatively few additional irrplementation
issues to be resolved after the expanded interconnection tariffs go into
effect. Resolution of any remaining disputes can be quick aOO efficient. we
conclude that the developrent of specific, detailed dispute resolution
procedures, or the designation of a formal arbudsman or task force, are not
necessary. In addition, Parties will have access to the Ccmnission's
Alternative Dispute ReSOluti~ O(ADR) procedures as a possible path for
resolution of certain disputes. 2

IX. K11'ICE CF PR:PCSW~ (Ii NUIHNl' CF THE PARr 69 ALU:CATICII (F
(BBW. S(PP(Rl' ncn.rIY (U)TS

267 • As discussed above,62l we'are not pemi.tting the IECs to
inpose a contribution charge at this time. Instead, we are proposing to
eliminate the only regulatory mechanism identified in the current record

6
a8

potentially warranting a contribution charge. section 69.307 of our Rules 22
requires the LEes to apportion GSF investment am:mg categories based on
investment in central office equipnent, information origination/tennination
equipnent, and cable and wi~ facilities excluding category 1.3, the
investment in subscriber lines. 23 This ~location also has collateral
effects on the allocation of GSF expenses, 4 as well as other operating
expenses. 625 As a result, costs are under-allocated to the CCl'ClOOn line
category and over-allocated to other access categories, including special
access and transport.

268. The current language in section 69.307 was designed to ensure
that the adoption of certain changes to the separations and accounting rules
would be revenue-neutral with respect to the interstate CCl'ClOOn line

620 Use of Alternative pispute Resolution PT"f?C!l:dJ1Te§, Initial Policy
statement and Order, 6 FCC Red 5669 (1991). .s= AJ.ag Use of Alternatiye
pispute Resolution Pmcftdllres, M:!morandum Opinion and Order, OC Docket
No. 91-119, FCC 92-316 (released July 10, 1992).

621 ~ sypra ~~ 143-49.

622 47 C.F.R. § 69.307.

623 ~ 47 C.F .R. § 36.154 (a) for a definition of category 1.3.

624 ~,~, 47 C.F.R. § 69.401 (a) (2).

625 .s=,~, 47 C.F .R. §§ 69.309, 69.401 (a) (1), 69.402 (b), 69.403,
69.406(a) (1) & (7), 69.408 & 69.411.

124



catego:ry.626 we now tentatively conclude, however, that the benefits of this
are outweighed by the potential adver~~ effects on the developnent of
carpetition in interstate access markets. 7

269. we therefore propose to m:xii.fy section 69.307 by deleting the
words "excluding catego:ry 1.3," and we invite interested parties to CQilnent
on this proposal. we also ask interested parties to propose specific
methodologies for calculating a contribution charge to recover over-allocatecl
GSF for use in the event that we do not ultimately adopt our proposal for
reallocation of GSF costs.

X. cncwsICN

270. In this Order, as a Part of its efforts to bring custaners
the full advantages of newly developing carpetition, the carmission takes an
inportant step toward. increased catpetition in the provision of interstate
access services by removing barriers to carpetitive interconnection found in
LEe special access rate structures. This Order requires Tier 1 :uoc:s to offer
expanded OfP'rtunities for interconnection with their networks for the
provision of interstate special access service. Tier 1 I.ECs are generally
required to offer expanded interconnection through physical collocation to
interconnectors that request it and, under certain limited circumstances,
virtual collocation arrangerrents as well. This Order also provides that
expanded interconnection of third Party transmission facilities will be
available to all interested parties, including CAPs, IXCs, and. end users.
The LEes will include connection charges in their tariffs inplementing our
expanded interconnection policy that are designed to carpensate the I.ECs for
services offered to interconneetors. The Ccmni.ssion is also authorizing sane
additional pricing flexibility to enable the LEes to price their own services
in response to corrpetition. Together, these measures establish an equitable
regulatory framework for increased carpetition in the interstate special
access market.

XI. PRCXEXlRAL~

A. Report and 0Ider on Exparxied IntercauleCticm with Iocal TeJE(tale
C)Jrplny Facilities - Fegu1atmy Fl.exibi 1 ity .Act

211. In the Notice of Proposed Rulemaking in this proceedinq, we
certified that the proposed rule changes related to expanded interconnection
would apply only to carriers providing interstate access transmission
services, which are large corporations or affiliates of such co~rations,

626 Amendment to Part 69 of the Cgcmission's Rules and. Regulations.
Access Charges. To Conform It With Part 36. Jurisdictional separations
ProceqlPeS, 2 FCC Rod 6447, 6452 (1987).

627 This change would result in minor increases in total switched
access costs in the Subscriber Line Qlarge (SIC) in those few jurisdictions
where the current SIC is below the $3.50 cap, or the multi-line business SIC
is below the $6.00 cap.
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